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ICC – core texts

• Rome Statute

• Rules of Procedure & Evidence

• Regulations of the Court

• Elements of Crimes

• Chambers Manual

https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.icc-cpi.int/sites/default/files/2026-02/RulesProcedureEvidenceEng-2026.pdf
https://www.icc-cpi.int/sites/default/files/2026-02/RulesProcedureEvidenceEng-2026.pdf
https://www.icc-cpi.int/sites/default/files/RegulationsCourt_2018Eng.pdf
https://www.icc-cpi.int/sites/default/files/RegulationsCourt_2018Eng.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icc-cpi.int/sites/default/files/Publications/Elements-of-Crimes.pdf
https://www.icc-cpi.int/about/judicial-divisions/chambers-practice-manual
https://www.icc-cpi.int/about/judicial-divisions/chambers-practice-manual


1. Referral by
State Party

2. Referral by 
Security Council

3. Propio moto*
 power

Prosecutor determines “reasonable basis to proceed”
 

Jurisdiction – Admissibility - Interests of justice

Pre-Trial Chamber
authorisation

INITIATE INVESTIGATION

Seizing jurisdiction à Pre-Trial à Trial



Summons to
appear

Warrant of 
arrest

Art 58 standard: where “reasonable grounds” exist that person 
committed a crime, the Prosecutor requests from the Pre-Trial 
Chamber one of the following:
 

PRE-TRIAL - CONFIRMATION HEARING – 
Standard: “Substantial grounds to believe?”

TRIAL – Standard: “Beyond reasonable doubt?”



Pre-Trial - Arrest

• Art. 58 – “reasonable grounds to believe” – standard?

(Mudacumura Arrest Warrant Decision, para. 19)

Art. 58 criteria
• (i) To ensure the person's appearance at trial; 
• (ii) To ensure that the person does not obstruct or endanger the 

investigation or the court proceedings; or 
• (iii) To prevent the person from continuing with the commission of 

crimes

https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2012_07502.PDF
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2012_07502.PDF


Arrest warrant application 

• Filed pursuant to Article 58
• Lengthy application with reference to factual allegations and 

supporting evidence
• An ex parte and confidential process 



Arrest warrant application 

• E.g. Situations in 
Darfur and 
Palestine

• Amendment to 
Regulations in 
November 2025 – all 
future Art. 58 
applications may not 
be made public



Alternatively: a summons – art. 58(7)

• Six accused from Kenya appeared by summons in 2011



Pre-Trial  -  “Confirmation”

• Key provision: Article 61
• Purpose of confirmation – “filtering mechanism”
• Neither a “mini-trial”, or a “trial before a trial” – but 

rather is a full trial warranted?

Article 61:
• Art. 61(1) – hold a hearing
• Art. 61(2) – in the accused’s absence
• Art. 61(3) – receive DCC in a language they understand

• Art 61(5) – Evidentiary standard: “substantial grounds to 
believe”



Substantial grounds?

Lubanga Confirmation Decision, para. 39

https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2007_02360.PDF


Indictment/DCC – Regulation 52:
• a) The full name of the person;

• (b) A statement of the facts, including the time and place of 
the alleged crimes; 

• (c) A legal characterisation of the facts to accord both with the 
crimes under articles 6, 7 or 8 and the mode of liability under 
articles 25 and/or 28. 



Confirmation Decision
• Regulation 53: Confirmation Decision withing 60 days

• The confirmed charges “fix and delimit” the scope of the 
case 

• Core purpose – also to give unequivocal notice to accused 

• Any amendment of charges requires permission – Art.61(9)



22 out of 26 ain’t bad (?)

• Of 26 accused to date, 22 have passed 
the confirmation stage – 4 have not.

Mbarushimana Confirmation Decision:

https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2011_22538.PDF
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2011_22538.PDF


Extent of pre-trial analysis?

Mbarushimana Appeal Decision, Appeals Chamber, 30 May 2012

https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2012_06457.PDF


Confirmation Decision 

• Evolution of Confirmation Decisions – less is more 



The importance of notice 

Bemba Appeal Judgement (2018), para.188

https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2018_02984.PDF


Chambers Manual

• Early confirmation decisions 
complex and led to confusion

• Chambers manual (2015) - 
internally created document of 
“best-practice” guidelines that pre-
trial judges are expected to follow 

• Recent confirmation decisions all 
follow same format – almost 
verbatim “copy and paste” of the 
Document Containing the Charges 
(DCC), i.e., the indictment

• à Leaves no doubt as to what is 
“confirmed”



In absentia confirmation hearing – Art.61(2)

• Joseph Kony – at large since 2005
• December 2022 Prosecution request 
• Granted in December 2023

• Defence Lawyer appointed in 2024
• Hearing in September 2025
• Legal representation of victims



Victim participation before



Victim participation today

Office of Public Counsel for Victims (OPCV)



Victim representation at the ICC



Definition of a ‘victim’

Ongwen Reparations Order 2024, para.168

                    *Transgenerational harm*

https://www.icc-cpi.int/sites/default/files/CourtRecords/0902ebd18078e195.pdf




Kony Confirmation Decision (November 2025)

https://www.icc-cpi.int/sites/default/files/CourtRecords/0902ebd180cf7e18.pdf


Kony Appeal Decision (June 2025)

https://www.icc-cpi.int/sites/default/files/CourtRecords/0902ebd180badaa5.pdf


Article 19(3)

• Mechanism to bring legal clarity on an issue



Myanmar/Bangladesh Article 19(3) Decision, September 2018

https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2018_04203.PDF


Palestine Article 19(3) Decision, February 2021

https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2021_01165.PDF


Article 19(3)

• A real time saver?

• States and accused still entitled to challenge jurisdiction 

Decision on Israel’s jurisdictional challenge, 21 November 2024

https://www.icc-cpi.int/sites/default/files/CourtRecords/0902ebd180a0ebd8.pdf


Trial Proceedings

ØGoverning framework:

• Part 6 of the Rome Statute: articles 62-76
• Chapter 6 of the Rules of Procedure: rules 131-144 

ØOrder of proceedings:

• Reading of charges

• Opening statements

• Presentation of evidence
• Prosecution
• Victims
• (no case to answer)
• Defence
• Rebuttal (Prosecution)
• Rejoinder (Defence)

• Closing statements (unsworn statement)



• Types of Evidence:

• Witness testimony (Viva voce, rule 68)
• Documentary evidence (Bar table motion)
• Forensic/Scientific
• Admission vs Submission 
• Article 69(4):

 “The Court may rule on the relevance or admissibility of any 
evidence, taking into account, inter alia, the probative value of 
the evidence”



Protective measures

Rule 87
• Typical measures
• Pseudonym (e.g. P-10)
• Voice and facial distortion
• 30-minute broadcast delay (redactions)
• Private sessions

Rule 88 (Special measures)
• Use of screen
• In-court support
• Psychological support
• Remote testimony



“No Case to Answer”

• Common procedure at the ad hocs – rule 98 bis 

• The legal framework of the ICC  did not initially expressly provide for a 
“no case to answer” procedure.

• Thus, when first requested in the Ruto case, the power of a chamber 
to hold this procedure had to be interpreted and read-in to article 
64(2), which provides that:

 “The Trial Chamber shall ensure that a trial is fair and 
expeditious and is conducted with full respect for the 
rights of the accused and due regard for the protection of 
victims and witnesses.” (emphasis added)

(Prosecutor v Ruto, Decision No. 5 on the Conduct of Trial Proceedings, 3 
June 2014, para.16)

https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2014_04595.PDF


• Relying on art. 64, the Ruto Trial Chamber essentially adopted 
the legal standard used at the ICTY/R: 

“the test to be applied for a 'no case to answer' determination is 
whether or not, on the basis of a prima facie assessment of the 
evidence, there is a case, in the sense of whether there is 
sufficient evidence introduced on which, if accepted, a 
reasonable Trial Chamber could convict the accused.”

No Case to Answer – Ruto case



No Case to Answer Decision – Ruto case

• Rather than “acquitting” the accused, the Ruto Trial Chamber, by a 
2-1 majority innovatively declared a “mistrial” 

• Reliability was ultimately examined: “a chamber should 
nevertheless be entitled make such an evaluation where a case is 
effectively breaking down” (para. 144).

• Fractured decision – Separate “Reasons” from each judge.

• Article 74 not adhered to. 

https://opiniojuris.org/2016/04/08/the-icc-invents-the-possibility-of-a-mistrial/


No Case to Answer - Gbagbo

• January 2019 – oral hearing: “the Chamber, by 
majority, hereby: Decides that the Prosecutor has 
failed to satisfy the burden of proof to the requisite 
standard as foreseen in Article 66 of the Rome 
Statute.” (i.e. beyond a reasonable doubt). 

• Prosecution appealed on procedural & substantive 
grounds, but was unsuccessful 



• Notably, the appeals chamber considered that the application 
of the No Case to Answer test ‘necessarily entails assessment 
of credibility and reliability.’

• This is because no reasonable tribunal of fact “could properly 
convict” on the basis of evidence the credibility and reliability of 
which could not persuade the mind of guilt beyond reasonable 
doubt’ 

(Gbagbo Acquittal Appeal Judgement, 31 March 2021, para.315)

https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2021_03218.PDF


Rule addition – Rule 140

• Added in December 2025
• Discretionary remedy
• Must have a hearing
• Must adhere to Rule 74
• Stipulates the legal standard



Judgment and Sentence



Going forward: Judgement & Sentence 
*together*

Yekatom Decision, 18 July 2024, para.2

https://www.icc-cpi.int/sites/default/files/CourtRecords/0902ebd1808f71a6.pdf


Guilty plea



Al Mahdi (Mali)

• Convicted of war crime of attacking protected objects

• Sentenced to 9 years of imprisonment in 2016

• Mitigating factors: plea, cooperation, remorse

• Released early in 2022 Article 110. (Al Hassan in 2025)

https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2016_07244.PDF
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2016_07244.PDF


Reparations



Article 70 offences



• Bemba et al – convicted in 
2016

• Paul Gicheru – surrendered in 
2020, but died in 2022 before trial

• Barasa, Bett at large

https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2016_18527.PDF


Appeals – Articles 81 & 82



Standard of review on appeal 

• Enquiry: 
• For errors of law: whether there is an error that ‘materially 

affected’ the decision
• For errors of fact: if no reasonable trial chamber could have 

reached the decision on the evidence before it

• Remedy: Amend, reverse or remand

• Seminal appeal decisions:
• Lubanga Abuse of Process Appeal Decision (2006)
• Kenya Admissibility Appeal Decision (2011)
• CAR Admissibility Appeal Decision (2026)

https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2010_07188.PDF
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2011_13819.PDF
https://www.icc-cpi.int/sites/default/files/CourtRecords/0902ebd180df8c60.pdf


Careers in ICL

• If interested in litigation, get domestic qualification and a few 
years experience on your feet

• If interested in investigation, get in experience in law 
enforcement, regulatory and compliance roles 

• Work on a second language, e.g. French, Arabic increasingly 
important 

• Build your profile, publish blogs, articles to show expertise 

• ICC/Nuremburg Moot Court

• Internships



ICC internships – deadline of 28 June

https://www.icc-cpi.int/jobs/internships-and-visiting-professionals


KSC internships – deadline of 16 June

https://www.scp-ks.org/en/employment/internships

