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4.
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7.
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(a)
Removing the ex ante conditionalities on disability would engage the 

international legal liability of the EU.

(b)
Removing the ex ante Conditionalities on disability would invite 


global diplomatic embarrassment in the UN.

(c)
Weakening the Role of the European Commission in Assessing 


fulfillment of the Conditionalities would make the exercise 



meaningless.


(c)
Removing the ex ante Conditionalities on disability would be 


inconsistent with stated EU Disability Policy.
1.
Purpose of this memo.

The purpose of this memo is to set out the legal and other implications that will predictably arise if the EU Council decides to remove the proposed ex ante conditionalities as they relate to disability from the draft General Regulation governing the Structural Funds.  
The analysis contained in this memo is based on an assessment of the legal obligations assumed by the European Union upon its landmark ‘confirmation’ (‘ratification’) of the UN Convention on the Rights of Persons with Disabilities (UN CRPD) in 2010.  

Fuller analysis is provide in a more detailed Study to be launched by the UN Office of the High Commissioner on Human Rights (European Region) in May 2012: ‘Getting a Life – Living Independently and Being included in the Community: A Legal Study of the Current Use and Future Potential of the European Structural Funds to contribute to the achievement of Article 19 of the UN convention on the rights of persons with disabilities’ (Quinn & Doyle).

2.
Backdrop: The UN Convention on the Rights of persons with Disabilities 
Transforms the Policy Landscape.
The chief distinguishing feature of disability in the context of the debate about the next programming period of the Structural Funds – relative to other grounds – is that the EU (to its credit) has ‘confirmed (or ratified) the UN Convention on the Rights of Persons with Disabilities.  It has done so alongside and in addition to its Member States.   The majority of Member States have also ratified the UN Convention and the rest are expected to do so soon. 
The EU is considered to be a State Party for the purposes of the UN convention on the rights of persons with disabilities notwithstanding that it is not a State in the classic sense.

The primary purpose of the UN convention is to achieve the full and equal enjoyment of all human rights by persons with disabilities (Article 1).  Indeed, the concept of equality and non-discrimination that underpins it owes much to developments in EU equality law.  

The EU has thus publicly committed itself to added – and clear – international legal obligations on the ground of disability.   Its external or international legal responsibility is thus clearly engaged.  It follows that the issue is no longer merely one of ‘domestic’ EU law – it has very clear international legal implications.  

This UN disability convention –like most others – has an independent international ‘treaty monitoring body’ (the UN Committee on the Rights of Persons with Disabilities) which assesses performance and compliance by analyzing periodic State Reports.  The EU – like all other State Parties – will be held accountable before this body. The EU will also be expected to participate actively in the Conference of States Parties under the Convention.  This body convenes an annual global gathering of all States that are party to the convention in order to share best practice and reflect on common challenges. 
3.
Both the EU and its Member States have shared legal responsibility 
under the UN disability Convention.

Conventions that are ratified at both the EU level and the Member State level are said to be ‘mixed conventions’ which means they engage the international legal responsibility (and potential liability) of both the EU and its Member States.  Such conventions give rise to an added expectation that both levels will cooperate in order to enhance compliance and minimize exposure to international legal liability.  

Shared legal responsibility is especially important in the context of the right to independent living and be included in the community (Article 19 of the UN disability Convention) since it is clear that the stimulus of the Structural Funds at EU level will be necessary to assist some Member States initiate a meaningful transition away from institutionalization.  

Indeed, the Structural Funds present a classic case where action at EU level (within the sphere of EU competence) is necessary to enable action at Member State level (to achieve the convention right to live independently and be included in the community) to have effect.  Deficiencies at one level will inevitably lead to deficiencies at another.  It is entirely conceivable that a Member State with a challengeable record on closing institutions will seek to pass on legal responsibility to the EU particularly if the funds were disbursed with no conditions attached.  EI inaction in this regard could well lead to EU liability.

4.
The Structural Funds Were Explicitly brought within the ambit of EU 
Accountability under the UN Convention.

That the Structural Funds are brought within the ambit of EU legal responsibility under the convention is clear beyond doubt.  

Article 44 of the UN Convention made specific allowance for ‘regional integration organisations’ to ‘confirm.’  This was designed to make it abundantly clear that the EU could become a Party.   Article 44 also requires such organizations to lodge with their instrument of ‘confirmation’ a clear Declaration of its competence with respect to the convention relative to the competence of its Member States.  

The relevant Declaration issued by the EU explicitly lists the Structural Funds as being covered.  Among other things, this signals to the international community that the EU accepts to be bound by the terms of the UN convention with respect to the Structural Funds.  
There is thus no question about the ‘reach’ or coverage of the UN Convention to the Structural Funds.  The only question has to do with the nature and extent of the relevant obligations under the convention as applied to the Structural Funds.
5.
The Current Proposals for Ex Ante Conditionalities within the Structural 
Fund Regulations (2014-2020) as they apply to Disability.

The insertion of disability-specific ex ante conditionalities in the draft general regulation by the European Commission is most welcome in part because it responds appropriately to extensive and impeccably well-documented criticism of how the Funds were used in the past to undercut the right to live independently and be included in the community.   In the past the Funds were used to help build or expand or refurbish segregated institutions for persons with disabilities.  The right to live independently and be included in the community is now a core right in the new UN disability Convention (Article 19) and such a building programme (and any related use of the Structural Funds) cannot be tolerated without risking clear legal censure.  

The ex ante conditionalities themselves are set out in detail in Annex IV of the draft General Regulation. They go some considerable distance in helping to ensure that the Funds are used in a manner that is consistent with the UN CRPD.
In the table that sets out the eleven thematic goals plus non-discrimination ‘fulfilment criteria’ are added to give an indication of the kinds of steps that should be taken by the Member States in order to be in compliance.
Specifically in the context of ensuring that the EU meets its legal obligations under the UN RPD two sets of ex ante conditionalities are particularly important on the disability ground.

The first draft ex ante conditionality of relevance to persons with disabilities falls under the 9th thematic priority (enumerated under Article 9) of ‘Promoting Social Inclusion and Combating Poverty.’ This becomes the 10th ‘thematic objective’ in the Annex (the 10th becoming the 9th).  Falling thereunder there is an ex ante condition dealing with ‘active inclusion – integration of marginalised communities such as the Roma.’ This calls for the existence of a national anti-poverty reduction strategy as well as a strategy for Roma inclusion.   With respect to the relevant ‘criteria for fulfilment’ covering the national strategy for poverty reduction there is a criterion that specifically calls for: 


measures for the shift from residential to community based care.
  

This is very welcome as it sets the overall frame for the specific Funds and particularly the Social Fund where social innovation is particularly required.  Recall, this is an ex ante condition.  In other words, it must exist in order to qualify a Member State to receive funding. The removal of this ex ante conditionality would significantly weaken the strength of the obligation placed on Member States to provide services and supports within the community so as to ensure that persons with disabilities can live independently and be included in their communities in accordance with Article 19 of the UN CRPD.

The second important draft ex ante condition for our purposes focuses on the general thematic priority of combating discrimination.  Within that rubric and in the specific context of disability this ex ante condition is to the effect of requiring Member States to create: 

[The existence of ] a mechanism which ensures effective implementation and application of the UN Convention on the rights of persons with disabilities.

Presumably the relevant ‘mechanism’ applies to the Article 33.(1) ‘focal point’ and ‘coordination’ mechanism within Government for the implementation of the UN Convention.  It will be recalled that the general obligation of States parties to involve and consult persons with disabilities in these mechanisms is now a legal obligation.  The reiteration of the need for Governments to set up these bodies is to be greatly welcomed in the draft ex ante conditionality and should remain.
The ‘criteria for fulfilment’ of this ex ante condition are stated to be:

 
Effective implementation and application of the UN Convention on the rights


of persons with disabilities is ensured through:


– 
Implementation of measures in line with Article 9 of the UN



Convention to prevent, identify and eliminate obstacles and barriers to



accessibility of persons with disabilities;


– 
institutional arrangements for the implementation and supervision of



the UN Convention in line with Article 33 of the Convention;


– 
a plan for training and dissemination of information for staff involved



in the implementation of the funds;


– 
measures to strengthen administrative capacity for implementation and



application of the UN Convention including appropriate arrangements



for monitoring compliance with accessibility requirements.
The reference to accessibility is quite important for the purposes of achieving the requirements of the UN CRPD, specifically the right to live independently and be included in the community under Article 19 of the Convention.  It applies particularly to infrastructural projects under the ERDF.  Using the Structural Funds to ensure and enhance accessibility plays a major role in giving life to the right to live independently and be included in the community.  

The reference to institutional arrangements for the implementation and supervision of the UN convention is also greatly welcomed.  Supervision in this context must be understood as including the monitoring requirements under Article 33(2) of the UN Convention which, recall, has to contain a framework with one or more independent elements for the ‘protection, promotion and monitoring’ of then convention.  Again, recall that Article 33.(3) UN CRPD specifically requires the active involvement of persons with disabilities in this process.

The reference to training is also useful and most welcome.  It stands to reason that in any serious process of transition to community living the (re)training of human personnel is going to be a critical success factor.  This applies both to staff involved in the administration of the Funds as well as personnel more generally in the field.  As indicated earlier, the culture shift needed within services more generally will be quite significant.  It will entail service providers seeing themselves less as meeting needs and more as building bridges into the community and mending gaps in social connectedness.  A mind-set change is needed and the Funds can play an enormously significant role in nudging this culture shift into place. The inclusion of this requirement in the form of an ex ante conditionality is therefore crucial to the paradigm shift regarding the provision of services to people with disabilities which is required under the UN CRPD.
Member States are to assess whether the ex ante conditions are been met (Article 17.(2) of the General Regulation). They are expected to set out in their Operational Programmes: 

… the detailed actions relating to the fulfilment of ex ante conditionalities including the timetable for their implementation (Article 17.(4)).  

If they are not met at the time of the conclusion of their Partnership Contracts the Member State in question will set out clearly the actions to be taken to bring it into compliance within two years of the Contract (Article 17.(3) of the General Regulation).

Crucially, the European Commission shall assess information connected with the fulfilment of the ex ante conditions and:  

May decide to suspend all or part of interim payments to the programme pending the satisfactory completion of actions to fulfil an ex ante conditionality.

And,


The failure to complete actions to fulfil an ex ante conditionality by the deadline set out in the 
programme shall constitute a basis for suspending payments by the Commission.


[Article 17.(3) of the General Regulation].

This is crucial as it gives reality to the ex ante conditionalities – something beyond rhetoric turns on their fulfilment which should concentrate the minds of national authorities.   It serves as a powerful and compelling obligation on Member States to comply with the requirements of the UN CRPD

6.
The Fit between the ex ante Conditionalities with Stated EU policy on 
disability.

The most recent disability-specific strategy to emerge from the EU is the ‘European Disability Strategy 2010-2020: A Renewed Commitment to a Barrier-Free Europe.’
 The overall aim of the strategy is to: 


empower people with disabilities so that they can enjoy their full rights, and benefit fully from 
participating in society and in the European economy, notably 
through the Single market.
The 2010-2020 disability strategy is explicitly pegged to the UN Convention on the Rights of Persons with Disabilities. 
Of particular relevance regarding the requirement for ex ante conditionalities within the structural fund regulations is the action line on ‘participation.’  In this regard the EU will work to:

… promote the transition from institutional to community-based care by: using Structural Funds and the Rural Development Fund to support the development of community-based services and raising awareness of the situation of people with disabilities living in residential institutions, in particular children and elderly people.

Note the language of ‘transition’ from the very outset and the linkage forged directly with the Structural Funds.  Most of this transition has to happen at Member State level but helped by instruments such as the Structural Funds.  For its part the EU will support national activities to:

achieve the transition from institutional to community-based care, including use of Structural Funds and the Rural Development Fund for training human resources and adapting social infrastructure, developing personal assistance funding schemes, promoting sound working conditions for professional carers and support for families and informal carers…

All in all, the relevant action line in the EU strategy seems admirably tailored to moving forward the transition toward full implementation of Article 19 in a European context but requires the inclusion of strong ex ante requirements in order to be effective.

Europe in general is undergoing dramatic economic and social change.  The challenges are well known and include profound economic change, a clear demographic shift to an ageing society and the need to refresh our social model.  That is why the EU adopted its EU 2020 Strategy for a ‘smart, sustainable and inclusive economy’ in 2010.  

The EU 2020 strategy frankly acknowledges the extent to which the economic crisis of the past few years has wiped out recent progress and exposed structural weaknesses.  It defines ‘inclusive growth’ to include fostering a high-employment economy that can deliver economic, social and territorial cohesion.  Several Flagship Initiatives are pegged to the achievement of ‘inclusive growth.’  In the main these are economic.  But they include a Flagship Initiative on a European Platform against Poverty. The main goal is to lift 25% (20 million) of those experiencing poverty (80 million) out of poverty by 2020.  As part of the Flagship Initiative on a European Platform against Poverty the European Commission asserts that it will work, inter alia, to: 

design and implement programmes to promote social innovation for the most vulnerable, in particular by providing innovative education, training, and employment opportunities for deprived communities, to fight discrimination (e.g. disabled), …

The commitment to innovation is striking.  Implicit in it is a frank concession that traditional social policies have not achieved the aim of enabling people with disabilities to live in dignity and in settings that optimize their opportunities for social inclusion and community engagement – not to mention economic empowerment.  At the national level the EU 2020 strategy states that the Member States will need:
To define and implement measures addressing the specific circumstances of groups at particular risk (such as one-parent families, elderly women, minorities, Roma, people with a disability and the homeless).

The risk at issue is poverty but poverty is defined, at least in part, by social exclusion.  This call for social innovation across the board fits nicely with the call for a renewal of the Structural Funds to ensure they do no harm and are optimised to leverage a transition toward an active life in the community.  To do so would be fully consistent not merely with the UN CRPD but also with the Union’s stated priority of ensuring inclusive growth through social innovation.  

7.
Conclusions.

The following conclusions are warranted based on the foregoing analysis.
(a) 
Removing ex ante conditionalities would directly engage the legal liability 
of the EU.

The removal of the relevant ex ante conditionalities would be a clear violation of the UN disability convention.   Because we are here dealing with an international treaty the legal imperative of pacta sunt servanda applies.  It assumes that all international treaties are entered into in good faith.  It further assumes that all States Parties intend to adhere to their voluntarily assumed international legal agreements.  Further, the Vienna Convention on the Law of Treaties is to the effect that if a State Party wishes to excuse itself from its legal responsibilities it cannot do so by invoking domestic constitutional or other internal arrangements as a defense.  

The obligations created by the UN convention are quite clear.  It contains two interacting sets of obligations.  It contains a provision on general obligations (Article 4) in addition to more specific obligations that arise in the context of specific rights (such as the right to live independently under Article 19).

Among the many general obligations the following are perhaps the most pertinent for our purposes.    

· Article 4.1c. requires States Parties to effectively mainstream disability in all ‘policies and programmes.’  This mainstreaming provision would appear to apply with added impetus where such policies and programmes are in a process of being reviewed and renewed as is the case with the Structural Funds.  

· Article 4.1.a requires States Parties to adopt all appropriate ‘legislative, administrative and other measures’ to implement the rights in the convention.  This is a proactive requirement that requires states to go beyond repealing inconsistent provisions (Article 4.1.b).  Further, this would include taking all appropriate measures to eliminate discrimination on the basis of disability (Article 4.1e).  The US Supreme Court has already found that unjustified institutionalization is a form of discrimination (Olmstead v LC, 1999) and European courts are likely to follow suit in a suitable case.

· Article 4.1.d requires States Parties to refrain from any act or practice that ‘is inconsistent with’ the convention and to ensure that ‘public authorities and institutions act in conformity.’  If a Member State had the liberty to build new institutions for persons with disabilities using Structural Funds – as they would if the relevant ex ante conditionalities were removed – then conceivably both the EU and the Member State in question would be found to be not in compliance with the convention. Silence in the Regulations about, for example, the acceptability of using the funds to build institutions or to refurbish institutions in the absence of a commitment to enable people live independently would clearly expose the EU to legal liability.  This practice – a practice connived at by silence in the Regulations in the past - cannot be allowed to continue lest the EU incurs clear liability under Article 4.1.d.

· One of the most important of the general obligation is to the effect that in the development and implementation of legislation and policies to implement the convention and ‘in other decision-making processes concerning issues relating to persons with disabilities’ then the States Parties are obliged to ‘consult and actively involve’ persons with disabilities through their representative organizations.   This did not happen in the past with respect to the formulation and implementation of national programmes under the Structural Finds.  It is clearly required by the convention and must be clearly reflected in the new Regulations.

(b)
Removing ex ante Conditionalities would invite global diplomatic 
embarrassment. 

Removing all references to disability in the proposed ex ante conditionalities would certainly lead to needless political embarrassment on a global stage particularly as the EU was so active in the drafting of the convention. The removal of the general ex ante conditionalities would doubtless lead to an unmitigated diplomatic disaster before the Conference of States Parties under the convention.   
It would expose the EU to charges of hypocrisy and dissipate the political capital it carefully built up for itself as a global leader on disability law reform during the negotiations around the globe on disability.  

(c).
Weakening the Role of the European Commission in Assessing 


fulfillment of the Conditionalities would make the exercise 


meaningless.

In explaining the rationale for the inclusion of conditions for the next programming period of cohesion policy, the EU Commission has stated that it must be ensured:

… that the conditions necessary for [the] effective support [of the funds] are in place. Past experience suggests that the effectiveness of investments financed by the funds have in some instances have been undermined by weaknesses in national policy, and regulatory and institutional frameworks. The Commission therefore proposes a number of ex ante conditionalities, which are laid down together with the criteria for their fulfilment in the General Regulation.

This rationale for the inclusion of strong ex ante conditionalities is as applicable now as it was when it was stated just a few months ago.  It follows that any dilution of the role of the European Commission in assessing compliance would seriously undermine the effectiveness of the conditionalities.  Any weakening of its role – and any decoupling of an assessment of compliance with a decision to withhold or suspend funding – would leave States with no incentive to conform to the UN CRPD.  This would create the very real prospect that (predictable) shortcomings at the domestic level would be ‘explained’ to the UN Committee in terms of a policy vacuum at EU level.  In other words, failure to set and enforce the relevant conditionalities at EU level will inevitably embroil the EU before the UN monitoring body.  This is wholly needless and completely avoidable.

(d).
Removing the ex ante Conditionalities would be inconsistent with the 
general thrust of EU Disability Policy to date

Removing the ex ante conditionalities would militate against stated EU policy.   Why have a disability strategy and why have an EU 2020 strategy for a smart, sustainable and inclusive’ economy if key provisions are to be ignored?  Failure to follow through only invites cynicism about the European project – one that may seem to favour the prerogatives of Member States even to the point of condoning (or been seen to condone) behavior inconsistent with the core requirements of the UN disability convention.

In sum, even without the spur of a UN convention, the argument for a substantial realignment of the Structural Funds to make them much more sensitive to disability and to optimise their added value in leveraging the necessary transition away from institutions, seems overwhelming in its own right and fully consistent with, as well as the logical conclusion/outcome of, EU law and policy. This is clear when EU law is viewed through the prism of the UN CRPD. The inclusion of ex ante obligations on Member States is a core means by which this goal can be achieved.

The proposed inclusion of ex ante conditionality in the draft General Regulation is to be greatly welcomed.  Indeed it is hard to see how the EU could avoid ex ante conditionality if only to minimise its legal liability to the UN Committee on the Rights of Persons with Disabilities for Member State actions that it could have avoided through better regulation of the Structural Funds.  And the Declaration accompanying its ‘confirmation’ of the Convention made it inevitable that the ex ante conditions would include an express reference to the UN CRPD.  

The ex ante condition of crafting measures ‘for the shift from residential to community based care’ is particularly important.  It provides a vital jump spark connection back to the UN CRPD.  If it was not there it would have to be put in on account of the status of the UN CRPD.  And the more particular reference to the implementation and monitoring mechanism required under the UN convention is also welcomed.  The reality that the convention engages the mixed competences of both the EU and the Member States means that the relevant mechanisms have to be sensitised to the Structural Funds and how they operate.  This is not just about ensuring a robust domestic implementation and monitoring mechanism in the abstract (which is required by Article 33.1 and 2 in any event).  It is about tweaking those mechanisms to ensure that they avert their gaze appropriately to how or whether the Structural Funds are themselves contributing to or hindering the achievement of the UN CRPD.

In addition, the role of the European Commission in overseeing the implementation of these crucial ex ante conditionalities is extremely positive and should not be watered down or removed.  

� Ibid, p. 148.


� Proposal for a Regulation of the European Parliament and of the Council laying down common provisions on the European Regional Development Fund, the European Social Fund, the Cohesion Fund, the European Agricultural Fund for Rural Development and the European Maritime and Fisheries Fund covered by the Common Strategic Framework and laying down general provisions on the European Regional Development Fund, the European Social Fund and the Cohesion Fund and repealing Regulation (EC) No 1083/2006, Brussels, 6.10.2011 COM(2011) 615 final 2011/0276 (COD), p. 152.


� COM(2010) 636 - European Disability Strategy 2010-2020: A Renewed Commitment to a Barrier-Free Europe.


� Ibid p. 6.


� Ibid, p. 19.


� Ibid, p. 19.


� European Commission, Cohesion Policy 2014-2020 – Investing in Growth and Jobs (Luxembourg: Publications Office of the European Union, 2011), p. 3.





PAGE  
1

